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Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1)D Responsive to communication(s) filed on . 

2a)D This action is FINAL. 2b)K This action is non-final. , 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) £3 Claim(s) 1-30 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 

6) E<3 Claim(s) 1^13 is/are rejected. 
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Application Papers 
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10) ^3 The drawing(s) filed on 27 June 2004 is/are: a)S accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Election/Restrictions 

1 . Applicant's election of claims 1-13 in the reply filed on 07/09/07 is acknowledged. 
Because applicant did not distinctly and specifically point out the supposed errors in 
the restriction requirement, the election has been treated as an election without 
traverse (MPEP § 818.03(a)). 

Information Disclosure Statement 

2. The information disclosure statement (IDS) submitted on 07/22/04 was filed after 
the mailing date of the non-provisional application on 03/15/04. The submission is 
in compliance with the provisions of 37 CFR 1 .97. Accordingly, the information 
disclosure statement is being considered by the examiner. 



Specification 

3. The disclosure is objected to because of the following informalities: 

a. Page 2, line 6, "header; there." For the purpose of this examination, the 
examiner presumes this should read "header there." 

b. Page 6, line 12, "using." For the purpose of this examination, the examiner 
presumes this should read "uses." 

c. Page 7, line 9, "systeml 1 ." For the purpose of this examination, the 
examiner presumes this should read "system 11." 
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d. Page 10, line 1, "Springfield Missouri." For the purpose of this examination, 
the examiner presumes this should read "Springfield, Missouri." 

e. Appropriate correction is required for all the preceding objections. 

Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

6. Claims 1,4-7, and 9-10 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Altman (U.S. Patent No. 4,727,698). 

a. Altman discloses a fireplace surround including: 

i. A first and second leg adapted to be disposed vertically on 

opposing sides of a fireplace opening ("leg members" 22 and 23, Fig. 
1). 
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ii. A header adapted to be disposed horizontally over the fireplace 
opening ("lintel member" 26, Fig. 1). 

iii. Said first and second legs and said header comprising a single 
molded piece of material with a substantially flat back opposing the 
face ("each of the sections is formed by molding the section from a 
brick-simulating material," column 4, lines 33-34). 

iv. Said header having a substantially flat base surface and said first 
and second legs having substantially flat top surfaces such that when 
the header is placed upon the top surfaces of the legs without grout 
between said header and said legs, the assembly fits closely together 
and gives the appearance of a unitary structure ("leg members" 22 
and 23 and "lintel member" 26, Fig. 1 ). 

b. Altman does not expressly disclose that the first and second legs and header 
have the appearance of non-uniform, dry-stacked stones with irregular outer 
edges. 

c. It would have been obvious to one of ordinary skill in the art at the time of the 
invention to mold the fireplace surround pieces in the shape of dry-stacked 
stones rather than in the shape of bricks to provide consumers with a 
plurality of options regarding their fireplace surround facade. It is well-known 
in the art that consumers relish variety in their home decorating options. 

d. The examiner notes that matters relating to ornamentation only which have 
no mechanical function cannot be relied upon to patentably distinguish the 
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claimed invention from the prior art. In re Seid, 161 F.2d 229, 73 USPQ 431 
(CCPA 1947) {see MPEP 2144.04}. 
e. The examiner further notes that although Altman does suggest placing grout 
between the top surfaces of the legs and the bottom surface of the header, 
the claim as written only requires the legs and header to have a structure 
capable of fitting closely together when the header is placed atop the legs 
without an intermediate layer of grout. The legs and header of Altman clearly 
meet this limitation. 



F/GJ 




Reproduced from U.S. Patent No. 4,727,698 

7. Regarding claim 4, Altman further discloses legs with an inner edge that is 
substantially flat ("leg members" 23, Fig. 1). 
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8. Regarding claim 5, Altman further discloses a plurality of anchors embedded in the 
first and second legs ("lag bolts" 33 in each leg, Fig. 3). 




Reproduced from U.S. Patent No. 4,727,698 

9. Regarding claim 6, Altman further discloses a plurality of anchors embedded in the 
header ("lag bolts" 45, Fig. 3). 

10. Regarding claim 7, Altman further discloses a header with a substantially flat 
surface ("lintel member" 26, Fig. 1). 

1 1 . Regarding claim 9, Altman further discloses legs and a header made of a 
cementious material ("In practice, the preferred brick-simulating material used in the 
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surround assembly of the present invention is a cement-based composition," 
column 4, lines 52-55). 

12. Regarding claim 10, Altman further discloses legs and a header with surface shade 
color disposed therein ("Such brick simulating materials... can have a brick stain 
mixed therein," column 4, lines 57-60). 

13. Claims 2, 3, and 11-13 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Altman (U.S. Patent No. 4,727,698) as applied to claims 1,4-7, and 9-10 
above, and further in view of Petersen (U.S. Patent No. 4,913,131). 

14. Regarding claim 2: 

a. Altman discloses a fireplace surround as set forth above [claim 1]. 

b. Altman does not expressly disclose leg heights of over 36 inches. 

c. Petersen discloses a fireplace surround with leg heights over 36 inches ("The 
height of member 43 from its bottom edge to its top edge, again for 
comparative purposes, is approximately 40 inches," column 7, lines 2-5). 
Giving the legs a height greater than 36 inches as taught by Petersen 
provides extra height so that the legs can be trimmed to fit a variety of 
standard fireplaces. 

d. Altman and Petersen are analogous art because both are from the field of 
endeavor of fireplace surrounds. 

e. At the time of the invention, it would have been obvious to a person of 
ordinary skill in the art to modify the legs of Altman by making their height 
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greater than 36 inches as taught by Petersen in order to provide legs that are 
tall enough to fit a variety of fireplaces, 
f. The examiner notes that it would have been obvious to one having ordinary 
skill in the art at the time the invention was made to produce legs with a 
height great enough to accommodate a large majority of fireplaces, since it 
has been held that where the general conditions of a claim are disclosed in 
the prior art, discovering the optimum or workable ranges involves only 
routine skill in the art. MPEP 2144.05. 

15. Regarding claim 3, Altman further discloses legs made of a sawable or grindable 
material to adjust the leg lengths ("Height differences can be easily accommodated 
by cutting legs 22 and 23 with a circular saw fitted with a carborundum blade," 
column 5, lines 35-37). 

16. Regarding claims 11-13: 

a. Altman in view of Petersen discloses a fireplace surround as set forth above, 
further including leg heights of about 37 inches ("The height of member 43 
from its bottom edge to its top edge, again for comparative purposes, is 
approximately 40 inches," column 7, lines 2-5) [claim 12]. 

b. Altman in view of Peterson discloses the claimed invention except for header 
lengths of more than 60 inches [claim 11] and header lengths of 
approximately 67 inches [claim 13]. It would have been obvious to one 
having ordinary skill in the art at the time the invention was made to produce 
headers with a length great enough to accommodate a large majority of 
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fireplaces, since it has been held that where the general conditions of a claim 
are disclosed in the prior art, discovering the optimum or workable ranges 
involves only routine skill in the art. MPEP 2144.05. 
17. Claim 8 is rejected under 35 U.S.C. 103(a) as being unpatentable over Altman (U.S. 
Patent No. 4,727,698) in view of Richmond et al. (U.S. Patent No. 6,796,088). 

a. Altman discloses a fireplace surround as set forth above [claim 1], further 
including a second header ("lintel member" 25, Fig. 1 ). 

b. Altman does not expressly disclose a second header with a facade that is 
identical to the first header when oriented in the same direction, yet appears 
different when inverted. 

c. Richmond et al. discloses a header with a facade that appears different when 
inverted ("breast portion" 24, Fig. 13; examiner amended Fig. 13 shows the 
difference when two breast portions are stacked in the same and inverted 
orientations). Using a non-invertible pattern as taught by Richmond et al. 
allows two identical header pieces to be used together while appearing to be 
different pieces, which results in lower manufacturing costs. 

d. Altman and Richmond et al. are analogous art because both are from the 
field of endeavor of fireplace surrounds. 

e. At the time of the invention, it would have been obvious to a person of 
ordinary skill in the art to produce the header pieces of Altman with a non- 
invertible pattern as taught by Richmond et al., in order to cut manufacturing 
costs and promote the appearance of non-uniform, dry-stacked stories. 
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f. The examiner notes that matters relating to ornamentation only which have 
no mechanical function cannot be relied upon to patentably distinguish the 
claimed invention from the prior art. In re Seid, 161 F.2d 229, 73 USPQ 431 
(CCPA 1947) {see MPEP 2144.04}. 




Reproduced from U.S. Patent No. 6,796,088 
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inverted 
header 



header 



Reproduced from U.S. Patent No. 6,796,088 (Examiner amended) 



Conclusion 

18. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Branon C. Painter whose telephone number is (571 ) 
270-3110. The examiner can normally be reached on Mon-Fri 7:30AM-5:00PM, 
alternate Fridays off. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Victor Batson can be reached on (571 ) 272-6987. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




Victor Batson 
Supervisory Patent Examiner 
Art Unit 3609 



Branon Painter 
07/24/2007 



